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Abstract

Research background: The Post-Lisbhon EU aims at smart, sustainable, iaohlisive
growth on the single internal market, as indicdigdhe Europe 2020. The interplay of the
competition and consumer protection on such a maskeubject to harmonization. The
Unfair Commercial Practices Directive has been mad&der to achieve a full harmoniza-
tion in this respect in 2007. However, EU membeatest share different social, political,
legal and economic traditions and their approa¢besgnfair competition, in particular if
committed via parasitic commercial practices, aaitically diverse. In such a context, is
it feasible, effective and efficient to install@dlfharmonization?

Purpose of the article: The primary purpose of this article is to descrimel assess ap-
proaches to unfair competition, in particular ifremitted via parasitic commercial practices,
by the EU law and EU member states law. The secgmulapose is to study and evaluate
possibilities for the feasible, effective and affitt harmonization, or their lack.

Methods: The cross-disciplinary and multi-jurisdictional neg of this article, and its dual
purposes, implies the use of Meta-Analysis, ofdtigcal comparison of laws and the im-
pact of their application, to the holistic perceptof historical and national contexts, and to
case studies. The primary and secondary sourcesxplered and the yield knowledge and
data are confronted with the status quo. The damipaualitative research and data are
complemented by the quantitative research and data.

Findings & Value added: The EU opted for an ambitious challenge to installthe Unfair
Commercial Practices Directive a full harmonizatafirthe regime against unfair commer-
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cial practices, including parasitic ones. The esqtion pursuant to the duo of purposes
suggests that the challenge is perhaps too ambitamal that the EU underestimated the
dramatic diversity of approaches to unfair comnangiactices, especially parasitic ones.

I ntroduction

Regarding the overlap of business and law, ourdwvsrifull of contradic-
tions (Vivant, 2016). Conventional economic studies searches confirm
the common notoriety that humans are rational afidvw the principle of
utility maximizing. However, psychological and salcétudies and searches
suggest that humans, and their behavior as wedl, sacially oriented
(Hochmanet al., 2015). In any case, the competitiveness anéhatobn to
economic selfishness are generally recognizedrasgsfactors, which can
lead to the paralyzing and deforming of fair contmet, and ultimately
even to its destruction. Generally speaking, hunaaasnclined to altruisti-
cally punish free-riders violating social norms d@adeward norm-abiding
acts (Diekhofet al., 2014), but in the parasitic context their awasmnis
diminished. Interestingly, even if parasitic comoiek practices represent
selfish, reckless, and unethical commercial behatgking unfair and/or
unjust advantage of somebody’s else efforts, ptpper assets, and have
negative consequences for the entire market arndtgpthey are not auto-
matically rejected by the society, the competitamd the public-at-large.

The EU and the EU law as well as EU member stat@s fully match
this trend. Modern European integration is baseshupe doctrine of the
famous four freedoms of movement in the singlerm@gemarket (Cvik &
MacGregor, 2016) and undoubtedly commercial pasasits a real threat
for it. Similarly, each and every EU member stads hules in its national
law against unfair competition, or at least agaipatasitic commercial
practices. Although the EU is not alone in beingown for the permanent
blurred distinction between historical truth andlity (Chirita, 2014), still
clearly both public and private law aspects of cetitipn in the single
internal market are one of the top concerns ofBbeand on national mar-
kets of the EU member states. Boldly, the EU antheand every EU
member state had to take an approach to parasitimercial practices and
really they did it. However, due to the differenotml, political, social and
economic traditions, these approaches are drartatilifierent.

This is the very context of Europe 2020 as welltlas Directive
2005/29/EC concerning unfair business-to-consuroamncercial practices
in the internal market, i.e. Unfair Commercial Riees Directive
(“UCPD").
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The UCPD was adopted to contribute to the propectianing of the
internal single market and achieve a high levet@isumer protection by
approximating laws (Art.1 UCPD) and this should dshieved by a full
harmonization (Art.4 UCPD). Hence, the EU opted tlog very strongly
unifying harmonization, the full harmonization, g#e strong conceptual
disparities in EU member state laws (Osuiji, 20U0PD generally prohib-
its unfair commercial practices which are mislegdamd aggressive (Art.5
et foll. UCPD) and in its blacklist names specifiemimmercial practices
which are always considered unfair (Annex | of UGP8ince the UCDP
set the transposition deadline as" I8ne, 2007 (Art.19 UCPD), we benefit
by ten years experience in interpreting and apglyfre harmonized regime
of the UCPD in the entire EU. Naturally, the UCPDoine of the instru-
ments covered by the EU’s growth strategy, Eur@®2and should con-
tribute to smart, sustainable, and inclusive groviththe single internal
market and to R&D leading to innovations on thdamtl, as well as the
entire single internal market. It should assistxpanding the technological
potential of EU member states, especially thosh witow synthetic index
of technological potential (Balcerzak, 2016). Ift mirectly the EU’s and
State’s support, then at least the creation oparoariate legal framework
supporting fairness and innovation seems indis@@dar smart, sustaina-
ble, inclusive and fair developmemtelazny & Pietrucha, 2017). Neverthe-
less, it is questionable to what extent the UCPD Barope 2020 and the
UCPD and national jurisdictions are in symbiosis.

Parasitic commercial practices are a typical exampimisleading prac-
tices traditionally prohibited by basically all Etdember states’ laws, as
well as by the UCPD. However, these approacheshanditimate classifi-
cation, wording and application differ significantdo they not!? Can they
be harmonized? If yes, is the UCPD the right imsgnt to do so? Hence,
the primary purpose of this article is to descrilbel assess approaches to
unfair competition, in particular if committed viaarasitic commercial
practices, by the EU law and EU member states’ THwe secondary pur-
pose is to study and evaluate possibilities for féeesible, effective and
efficient harmonization, or their lack. The duopafrposes demands the use
of primary and secondary sources and of predominapialitative data
and methods.

Resear ch methodology

In order to scientifically and academically addrtes duo of purposes re-
quires an open minded selection and search of pyirmad secondary
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sources. This involves a myriad of instruments pratesses going from
a field search and observation over the literateidgtion and teleological
interpretation of acts and commentaries to academterials from several
EU member states.

The cross-disciplinary and multi-jurisdictional nat suggests that the
data yield by the indicated search is to be prazkby Meta-Analysis (Sil-
verman, 2013), while using a critical comparisorasis and their interpre-
tation and applications to parasitic commerciakficas. This needs to be
supported by the holistic perception of historiaatl national contexts and
by case studies. The primary and secondary soareesxplored and the
yield knowledge and data are confronted with tfa séatus quo. Since this
article covers legal and economic aspects, itdses more on qualitative
data and methods than quantitative, and includdsiadive and inductive
aspects of legal thinking (Matejka, 2013) as ldahabretic orientation re-
flects legal science which is argumentative, nabraatic (Knapp, 1995).
As a result, the dominating qualitative researath data are complemented
by the quantitative research and data and thefqudgon is refreshed by
Socratic questioning (Areeda, 1996) and glossirite $elected methods
reflect the presented perspectives and determistthcture of this article.

The approach of the EU to parasitic commercial pratices

Although basically each and every European jurtgalichas been dealing
with parasitic commercial practices, they haveoietd different approach-
es and ultimately the resulting regulations are iverse. Therefore, until
the arrival of the UCPD, no general harmonizatiomezonciliation of the
laws against unfair competition, and in particuparasitic commercial
practices, were in the EU (Margoni, 2016).

The UCPD prohibits unfair business-to-consumer cengial practices
(Art.3 and 5 UCPD). The blacklist of commercial gitees that are always
considered unfair (Annex | of the UCPD), expregsighibits displaying
a trust, quality or other mark without the authatian and promoting simi-
lar products in a manner to deliberately misleadsamers. Therefore,
misleading actions to create confusion or evenrasstegarding the trader,
his affiliation or connection, or even his intetieal property rights
(“IPRs™) are undoubtedly prohibited by the UCPD adde to the effect of
full harmonization (Art.4 UCPD), along with the esgiion of the transpo-
sition deadline (Art.19 UCPD), have to be prohitites well by national
laws. This undesirable and not only competitiortingrbehavior is typical-
ly in violation of IP laws. In addition, in commdaw jurisdictions, the
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unfair trading wrongs are covered by the genenmdlldov and in particular
of its “most protean” subpart, the law of passifify(blg, 2016), while in

continental jurisdictions it is rather labelled ‘aarasitism” and punished
via unfair competition regulatiorstricto senso The labelling and law
branch differences are just the tip of the icebéng, the EU decided to
fully harmonize even this particular form of unf@iommercial practices
and came with its harmonized, if not unified, pexgjyve via the UCPD.

This can be understood as the demonstration oEthestrategic deci-
sion to deal with parasitic commercial practiceslamthe auspices of the
consumer protection law branch, while attemptingtbieve objectives of
consumer protection as well as competition pradecin the sense of the
protection of the European integration, based ensthgle internal market.
This is both ambitious and untypical, perhaps emgmerimental. In other
words, the EU, via the European Commission (“Corsmaig’), opted for
a legal mechanism tackling parasitic commerciatticas from an untypi-
cal angle, basically unknown in many EU memberestafrguably, this
can be interpreted as a move in a new right doeatiith the justification
that, after decades of an excessive focus on campegantimonopoly and
antitrust) law, finally there has arrived a day wehéine-tuning of protec-
tion of the daily operation of the single intermaarket is considered and
harmonized while keeping in mind consumers (Tes&uRusso, 2008).
Nevertheless, legal scientists especially fromcihrinental law family, 1P
and other experts share an opposing view and ridjecttempts to mix IP,
consumer protection, competition and unfair contjpeti regimes
(Chronopoulos, 2014).

This hesitation about the EU approach to the pizagimmercial prac-
tices is further magnified by the lack of stronglamnsistent explanatory
notes or statements by the very author of the UGRDCommission. After
years of silence, in 2013, the Commission adopt®#1¢2013) 138 Com-
munication on the application of UCPD and COM (20139 Report in
order to explain and enforce efforts to guarantéggh level of consumer
protection in a national context, and particulaalya cross-border level.
These two documents definitely do not help to Bfaprotection against
parasitic commercial practices and their preocceapainly with economic
interests of consumers, namely detriments of coessinm the travel and
transport industry is almost contra-productive. ®gositively should be
considered the underlying study on the applicatériJCPD in the EU
while focusing on unfair commercial practices relyag financial services
(Civic Consulting, 2011), which was prepared foe @ommission. This
study demonstrated the high frequency of produstdescribing and qua-
si-parasitic practices in EU member states anesauith the application of
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the regime. Well, years later, the Commission preeska fresh and updat-
ed explanatory document, COM(2016) 320 Guidanc¢henimplementa-
tion/application of UCPD (“New Guidance”) and itpsgars that finally the
Commission is readjusting and embracing a moreriméd and modest
approach. After strong rhetoric about the full hanmation, there came the
key statementThe assessment of whether a commercial pracSaanfair
under the UCPD must, except in the case of thetipexclisted in Annex |
to the Directive, be performed on a case-by-casesbdhe power to make
this assessment rests with dember states.”(!)Another limitation of the
EU approach and support of a national approactbeaeen in the fact that
the New Guidance underlines that the UCPEhmizontal in nature and
protects the economic interests of consumers . U@iD does not cover
national rules intented to protect interests wharle not of an economic
nature ...”. The New Guidance continues by referringdé59/11 Pelck-
mansin which the Court of Justice of EU ("CJ EU") aedimgly confirmed
the non application of the UCPD to national pravisi prohibiting traders
from opening their shop seven days a week by rieguihem to choose
a weekly closing day, i.e. the scope of the UCPBsdwot extend to nation-
al legislations preventing a business to be opesumday, because such
national provisions do not pursue objectives relateconsumer protection.
This judgment is very correct on both accounts -eualthe sticking within
the scope of the UCPD and about clearly statinguwhaous state prohibi-
tions against business decisions to be open anducbibusiness are not
done for the sake of consumers. Sarcasticallypnaltilegislatures forming
such legislation under pressure by labor unionsilshioe forced to address
in their Explanatory note to such an Act this cageC-559/11 Pelckmaths
Furthermore, the New Guidance does not only cdyréafiow the scope of
the UCPD but as well its level of intensity, andstby referring toC-
261/07 Total Belgiumin which the CJ EU held the full harmonization by
the UCPD means no more no less. The appropriateriessch a full har-
monization can be questionable, and the Commis&i@®¥D and the New
Guidance should definitely explain more about wing d&elp to make it
more legitimate. The CJ EU has the opportunityhimnsits resourcefulness
and willingness to accept this challenge and tty tyo for the full harmo-
nization, as can be seenG@A261/07 Total Belgium NV, C-304/08 Zentrale
zur Bekampfung unlauteren Wetthewerb eV v. Plusieusegesellschaft
mbH, etc. However the help and role of the CJ EU istéd) because this
is clearly not a rule making issue, but a much @igbolicy making issue.
In sum, the New Guidance should be complementeshbytly summariz-
ing many real life and judicial cases and demotistyaseveral aspects.
However, it is not fully systematic and does notigonuch depth, despite
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its impressive length. After one decade of the UCIPI3 perhaps too little,
too late.

Can this ambitious, over-reaching and zealous attefithe EU gener-
ate positive outcomes? Maybe regardless of thdyhdjbcussable feasibil-
ity of the intense integrative, full harmonizatioopncerning parasitic
commercial practices, there are perfect domaingdapplication, such as
sporting events, since the CJ EU ruledGa03/08 Football Association
Premier League v. QQ@ndeed, since sports events do not qualify aksvor
for the EU copyright protection, the unfair competi rules, with the mis-
appropriation doctrine, become instrumental to jglethe needed protec-
tion. In this casuistic setting, it can be suggeskat, despite the absence
of a dedicated special and mono-conceptual regihgecurrent EU legal
framework is flexible and well equipped to provipetection to sporting
events and investments (Margoni, 2016) againsouarundesirable behav-
iors, including parasitic practices of both a coneia and non commercial
nature. However, so far, despite few judgme@t£67/15 Loterie Natio-
nale— Nationale Loterij NV van publiek recht C-562/15rfedour Hy-
permarchés SA%tc., a stable case law has not yet been estadb]itlo
considering the large amount of UCPD applicatidtesd f(approximation
cases to be decided), there is a strong poteséal C357/16 Gelvora, C-
356/16 Wamo and Van Mol,C-295/16 Europamur Alimantg C-269/16
Barbara Giménez, C-146/16 Verband Sozialer Wetth®vetc.

The approach of EU member states to parasitic commaal practices

Since just certain unfair competition aspects amemionized, generally
unfair competition is regulated in a rather autooosmmanner by national
laws of EU member states. The level and objectatiegtion against unfair
competition varies significantly across the EU (htani, 2016) and, in
particular, conceptual differences emerge betweemmon law and conti-
nental law traditions.

The UCPD targets a set of unfair competition aspaad attempts to
harmonize their regulation, but its wording is mtigeneral and short, the
Guidance with Reports does not provide furtheridetand the case law of
the CJ EU has not yet been established. In suantext, the conceptual
differences between states and their jurisdictreappear and consequently
even the aspects to be harmonized continue to pacted by national law
particularities. Parasitic commercial practicesehédeen covered for hun-
dreds of years by national laws of current EU mendbates and each of
these laws figured out how to address them, edpebimwv to protect other
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competitors and consumers against them. Each eétlavs followed its
own tradition, fundaments and law methodology lohke the fundamental
and conceptual differences between the continéawal. common law.

Common law systems have been traditionally rathmral, vis-a-vis
a regulation and protection against unfair comjpetjtdue to their rather
sceptical approach to the involvement of the gpat@er in these matters,
i.e. they have not generated special rules aganfsir competition (Mar-
goni, 2016) and let subjects deal with it basedhenclosest general law
provisions. These closest general law provisionseevead still are provi-
sions covered by the tort law, which is basicallgige-made law, i.e. law
made rather by precedents than statutes. Indeeaothmon law tradition
does not know the term unfair competition and modgmmon law juris-
dictions perceive commercial practices which arinrand/or trespassing
private rights of other competitors as torts andsibly as well violations
of IP law, i.e. they go above and beyond the frdieg theory.

In contrast, the majority of continental legal gyst have established,
via statutes, a special law or a set of law provisiaddressing explicitly
the unfair competition. These statutes prohibiaunfommercial practices,
including parasitic ones, if they are likely to rsficantly affect the inter-
ests of competition stakeholders, i.e. competitom)sumers and other
participants (Henning-Bodewig, 2006). Thereforeréhis no need to em-
power general provisions about extra-contractuability (continental
equivalent to common law torts). At the same time&n here judges have
a certain law shaping power, see the judicial fatiots of unfair competi-
tion acts and omissions, and of course IP law grons are relevant.

Nowadays, in the years prior to the UCPD or evghtriow, parasitic
commercial practices are considered, all acroseggelras wrong and often
they are classified as brand abuse, which leads ®véhe conclusion that
the brand image constitutes ‘a good’ by itself isalemanded by consum-
ers as a complement to the product (Chronopoulai4)2 In other words,
the economic value consists of both the productinthbel, which does
not need to be a trademark protected by the IP &, each of them de-
serves a strong protection which needs to be tefiday a legal evaluation
and law setting. Hence the UCPD is going in thétridjrection, but is it
effective and efficient to do so?

The law of England and Wales did not regulate pgragasitic commer-
cial practices and the UCPD came almost talaila rasalegislative set-
ting so far operating based on special tort anthW cases. However, for
many years before the UCPD, in Germany there ekigteGesetz gegen
den unlauteren Wettbewerct Against Unfair Competition, and in the
Czech Republic special unfair competition regulaiavere included in
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a special section of the old Commercial Code (wlkdhr on were trans-
ferred in the Civil Code). Parasitic commercial giiges have been for
decades within the reach of general clauses of B@iman and Czech
unfair competition regulation. In addition, the @an Act Against Unfair
Competition specifically deals with the misapprajpion of goods and ser-
vices in Sec. 4(9) and targets in particular thefusion as to the source
and taking unfair advantage or damaging a competigpodwill or relat-
ed confidence. It reduces the protection againstsitsc commercial prac-
tices by the conceptfreedom to imitate”(Ohly, 2010). The Czech Civil
Code covers the parasitic commercial practicesombt via the general
clause but as well by the special prohibition oflemding labelling, induc-
ing the risk of confusion and parasitizing on adjoeputation. The Czech
protection based on the unfair competition is peszkas a typical plan B,
or even the last resort. Even in France, provisimnsprotection against
unfair competition are included in a Code, it i® thrench Commerical
Code,Code de Commercbhut in a kind of atypical manner in the continen-
tal law environment, these provisions (L.440 et.fBrench Commercial
Code) are preceded by provisions dealing with ardbhanch of the com-
petition law, i.e. the Public law antimonopoly aadti-cartel provisions
(L.420 et foll. French Commercial Code) (see Tdble

This overview demonstrates the diversification ppr@aches and their
belonging to legal traditions. However, it does moply the best or worst
approach. It merely shows that each law found &g.w

Firstly, even a cursory overview of jurisdictiomsthe EU reveals that
the understanding and regulation of parasitic coraiakepractices, regard-
less whether in common law or continental law systds done via various
law branches and definitely more by adjudicaticemttegislation. In com-
mon law jurisdictions, it is due to the doctrine tbé binding precedent,
while in continental law jurisdictions, it is ackied via a legislatively set
general clause with a broad invite extended togsd® “create judiciary
unfair competition essences”.

Secondly, there are continental law jurisdictiossch as the Nether-
lands, without a specific law regulating unfair qmatition (Gielen, 2007).
Thirdly, and most importantly, there has not yetriestablished a method-
ology, or at least criteria, to assess the appmtgniess, effectiveness and
efficiency of the domestic regulation of parasitionmercial practices.

Consequently, it can be merely holistically statieat the EU member
states have kept dramatically different concepdipproaches to the parasit-
ic commercial practices, and they are similar mgiih the form nor in the
content of this regulation. Parasitic commerciagtces are omnipresent
and often manage to escape the strong, but ragierand narrow, reach of
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the IP law. Hence, each jurisdiction struggles vititaccording to its own

tradition, preferences and policies, and ultimafedgs its particular solu-

tion. These solutions offer a richness of approadned their sharing or
import in other jurisdictions cannot be done encklorhe EU should act
according to its motto “united in diversity”, besauthe underestimation of
national particularities and inclination to fasteesize-fits-all solutions

mixing various approaches and methods can havé-degin” consequenc-
es. The variety of approaches is an asset anduhghBuld work smartly,

sustainably and inclusively towards innovations!

Conclusions

The internal single market with the famous fourettems is at the very
heart of the modern European integration and reptesa strategic priority.
The EU competition policy, dealing with the veryistgnce of competition,
is not the only one that is vital for the singléeimal market and its opera-
tion. In addition, to these public law concernatetl to monopolist, cartel-
ist practices, and state aids practices, thergeaagestrong concerns regard-
ing the daily competing and its fairness openirgubnue to the technolog-
ical potential of EU member states (Balcerzak, 2046 European busi-
nesses, and the possibility incremental and radicadvation openness.
Indeed, the internal operation of the single irdémarket is to be protected
by private law tools and methods. Hence, the Eldodisred the same need
as basically all EU member states way before that unfair commercial
practices, especially those achieving the ethicapugnant dimension of
parasitism, are highly undesirable and that it \dad illusory to expect the
public-at-large, especially consumers, to analilficeecognize them and
cognitively reject them (Hochmaat al., 2015).

Indeed, each and every EU member states laws dethlst and pro-
vides some protection, or at least methodologindllagal tools. However,
this alike motivation and drive to deal with themtical problem is materi-
alized in dramatically different manners. Commow farisdictions took
a general tort case law approach while contindataljurisdictions oscil-
late between Codes and special acts to provideradégion for their com-
mercial practices specific case law. It is highigpiring to study these ap-
proaches and carefully consider whether they coelgartially shared or
transposed in other jurisdictions. This could behier magnified by asking
not only what these approaches are, but how we thian to be. Similarly
as it was suggested regarding building a commatureubnd law of trade-
mark (Vivant, 2016), we should not only ask what parasitic commercial
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practices and their law, but as well what we wantla with/against them
and where and how we want to have them in thedutur

Sadly, the Commission has not engaged in a deapeussion about
such strategies and regarding parasitic commepeedtices missed this
analytical and comparatist opportunity and much goeckly crossed the
Rubicon and decided to impose a full harmonizatitan Art. 4 of the
UCPD, while explicitly dealing with unfair commeatipractices and im-
pliedly targeting their special type, parasitic coencial practices. The
Commission wants to bridge different perceptiond approaches to para-
sitic commercial practices and uses for it a divedabeled unfair compe-
tition, which ironically (but fully logically duea the legal historical con-
text) is unknown to common law jurisdictions. ltpaars that the Commis-
sion does not fully appreciate the existing differes and is staying some-
where in the middle way and that does not providechear guidelines, i.e.
allows ambiguity and shifts the difficult interpative and reconciliation
task to the CJ EU. Indeed, the complete harmooizatquires the clarity
of concepts, definitions and sanctions (Osuji, 202t the same time, it
must be admitted that all over in the EU the case dtrongly shapes the
protection against parasitic commercial practiced all supreme courts
struggle in this respect. However, generally thayehmore guidelines than
what they received from the CJ EU from the Comrissi

It looks slightly bizarre that the EU imposes tl harmonization via
a new regime different from the majority of regimesisting based on
a long evolution in EU member states without anytier explanation. The
Commission decided to legislatively regulate sommegtihat, basically, all
over in the EU, has been shaped by decades ofaas# appears that the
Commission with its UCPD, perhaps unintentionatlyeated a big chal-
lenge for the CJ EU. However, the CJ EU has alremadgyy times proven
that via a teleological approach and the “spiritrefities” it can bridge and
overcome many integration deficiencies, and the @@sion even sug-
gests the involvement of state case laws, see #ve Guidance. Perhaps
the lack of instructions from the Commission regagdhe UCPD, espe-
cially parasitic commercial practices, is good,&iese it leaves a space and
offers an opportunity to the CJ EU to catch-up aseclaw about parasitic
commercial practices of all supreme courts in thedad, with more time,
can prove that it can do, based on the UCPD, st kEsagood a job as did
these supreme courts based on their national &igislor merely general
judge made law. It will be highly instructive andrpaps even exciting to
see how the CJ EU will handle this challenge, wiethe Commission will
interact and generally speaking whether the EU midhage to engage in
a true discussion, to accept the bottom up appraadhso to ultimately hit
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right strategies to resolve strategic issues, miqudar in the (un)fair com-
petition arena.
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Annex

Table 1. National legislation on the unfair competition (@sitic commercial
practices) and selected cases

National regulation of parasitic commercial practicesand cases

CZ — Czech Civil Code (until 2014 Czech Supreme Court 32 Odo 1125/2006 Recycling
Commercial Code)

DE — Special Act MPA Danish Supreme Court U 1982 179 H

GE — Special Act GgduW (general clause, German Federal Supreme Court Hartplatzhelden.de
missappropriation) 2010

FR — French Commercial Code (L.441 et

foll.)

NL — only case law (civil cases — unlawful Dutch Supreme Court Holland Nautica 1986
acts from Civil Code)
UK — only case law (tort cases — passing offfeckitt & Colman v. Broden 1990 RPC 340 HL






